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Subchapter 1

Ceneral Provisions

The purpose of this chapter is to

provide for the designation and regul ati on of hydrol ogi c areas
where water resources are being threatened by existing or

proposed wi t hdrawal s or diversions of water,

probl ens, or serious disputes.

water quality

It shall be the duty of the

comm ssion to designate areas for the purpose of establishing

adm ni strative contro
ground and surface water
nost benefi ci al
resources in the interest of the people of the state.

MAY 27,

174C- 41)

§13-171-2 Definitions.

1988] (Auth:

use, devel opnent,

over the withdrawal s and di versi ons of
in threatened areas to ensure the

or managenent of the water

[ Eff.

HRS §174C- 8) HRS 88174C-5,

(I np:

As used in this chapter, unless

t he context otherw se requires:

"Aut hori zed pl anned use"

nmeans the use or projected use

of water by a devel opnent that has received the proper state
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| and use designation and county devel opnent plan/comunity
pl an approval s.

"Board" nmeans the board of |and and natural resources.

"Chai rperson” mneans the chairperson of the comr ssion on
wat er resource nmanagenent.

"Change in use" nmeans any nodification or change in water
use fromor to donmestic, nunicipal, mlitary, agriculture
(i ncluding agricultural processing), or industrial use.

"Commi ssi on" means the conmi ssion on water resource
managenent .

"Cont ested case" neans a proceeding in which the |egal
rights, duties, or privileges of specific parties are required
by law to be determined after an opportunity for an agency
heari ng.

"Continuous flowi ng water"” neans a sufficient flow of
wat er that could provide for migration and novenent of aquatic
life and includes those reaches of streanms which, in their
natural state, normally go dry seasonally at the | ocation of
t he proposed alteration.

"Departnment" neans the departnent of |and and natural
resour ces.

"Deputy"” means the deputy to the chairperson of the
conmi ssi on on water resource nmanagenent.

"Donmestic use" neans any use of water for individual
personal needs and for househol d purposes such as drinking,
bat hi ng, heating, cooking, nonconmercial gardening, and
sani tation

"Emergency” nmeans the absence of a sufficient quantity
and quality of water in any area whet her designated or not
which threatens the public health, safety, and welfare as
determ ned by the conmi ssion.

"Ground water" neans any water found beneath the surface
of the earth, whether or not in perched, dike-confined, or
basal supply; in underground channels or streans; in standing,
percol ating, or flow ng condition; or under artesian pressure.

"Hydrol ogic unit" nmeans a surface drai nage area or a
ground water basin or a conbination of the two.

"I mpoundnent” means any | ake, reservoir, pond, or other
contai nment of surface water occupying a bed or depression in
the earth's surface and having a di scernible shoreline.

"I nstream use" neans beneficial uses of streamwater for
significant purposes which are located in the stream and which
are achieved by leaving the water in the stream |nstream
uses include, but are not limted to:

(1) Mai nt enance of aquatic life and wildlife habitats;

(2) Qut door recreational activities;

(3) Mai nt enance of ecosystens such as estuari es,

wet | ands, and stream vegetati on;
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(4) Aest hetic val ues such as waterfalls and scenic

wat erways;
(5) Navi gati on
(6) I nstream hydr opower generation

(7) Mai nt enance of water quality;

(8) The conveyance of irrigation and donestic water

supplies to downstream points of diversion; and

(9) The protection of traditional and customary

Hawai i an ri ghts.

"Person” means any individual, firm association
organi zati on, partnership, estate, trust, corporation,
company, or any governnental unit.

"Reasonabl e- beneficial use" neans the use of water in
such a quantity as is necessary for economc and efficient
utilization, for a purpose, and in a manner which is not
wasteful and is both reasonable and consistent with the state
and county | and use plans and the public interest.

"Stream di versi on" nmeans the act of renoving water froma
streaminto a channel, pipeline, or other conduit.

"Surface water" nmeans both contained surface water (that
is, water upon the surface of the earth in bounds created
naturally or artificially including, but not limted to,
streans, other watercourse, |akes, and reservoirs) and
di ffused surface water (that is, water occurring upon the
surface of the ground other than in contained waterbodies).
Water fromnatural springs is surface water when it exits from
the spring onto the earth's surface.

"Sust ai nabl e yi el d* neans the maxi numrate at which water
may be withdrawn froma water source wthout inpairing the
utility or quality of the water source as determ ned by the
conmi ssi on

"Water" or "waters of the state" neans any and all water
on or beneath surface of the ground, including natural or
artificial watercourses, |akes, ponds, or diffused surface
wat er and water percol ating, standing, or flow ng beneath the
surface of the ground.

"WAat er managenent area" neans a geographi c area which has
been designated pursuant to chapter 13-171 as requiring
managenent of the ground or surface water resource, or both.

"Water source" neans a place within or from which water
is or my be devel oped, including but not Iinmted to: (1)
general ly, an area such as a watershed defined by topographic
boundaries, or a definitive ground water body; and (2)
specifically, a particular stream other surface water body,
spring, tunnel, or well or related conbination thereof.

"Wl I" means any excavation or opening into the ground,
or an artifical enlargenment of a natural opening drill ed,
tunnel ed, dug, or otherw se constructed for the |ocation,
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expl orati on, devel opnent, injection, or recharge of ground
wat er and by which ground water is drawn or is capable of
bei ng withdrawn or nmade to flow [Eff. MAY 27, 1988] (Aut h:
HRS 8§891-2, 174C 8) (Inp:  HRS 8891-2, 174C 3)

Subchapter 2

Desi gnati on of Water Managenent Areas

813-171-3 Initiation by chairperson. The designation of
a wat er managenent area by the commission may be initiated
upon reconmendati on by the chairperson. In addition to this
prerogative, it shall be the duty of the chairperson to nmake
the reconmendations fromtine to time when it is desirable or
necessary to designate a water managenent area for the
purposes stated in this chapter and there is data for a
decision by the commission. [Eff. MAY 27, 1988] (Auth: HRS
8174C-8) (Imp: HRS 88174C- 5, 174C- 41)

813-171-4 Initiation by petition. (a) The designation
of a water nmanagenent area by the conm ssion may al so be
initiated by any interested person by witten petition to the
chai r person proposi ng the designation of a specified area and
presenting the reasons for such designation. The petition for
desi gnation of a water managenent area shall be nmade on forns
provided by the conmission. It shall be the duty of the
chairperson, after consultation with the appropriate county
mayor and county water board, to act upon the petition by
maki ng a recommendati on for or against the proposed
designation to the comm ssion within sixty days after receipt
of the petition or additional tinme as may be reasonably
necessary to determ ne whether there is factual data to
warrant the proposed designation

(b) Designated ground water areas established under
chapter 177, HRS, the Ground Water Use Act, and renmaining in
effect at the effective date of this chapter shall continue as
wat er managenent areas. [Eff. MAY 27, 1988] (Auth: HRS
§174C-8) (Inmp: HRS 8§8174C 5, 174C- 41)

813-171-5 Notice; public hearing required. (a) Wen a
recomendati on for designation of a water managenent area has
been accepted, the conmmi ssion shall hold a public hearing at a
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location in the vicinity of the area proposed for designation
and publish a notice of the hearing setting forth:

(1) A description of the |and area proposed to be
designated in terns of appropriate |egal
subdi vi si ons and tax map keys;

(2) The purpose of the public hearing; and

(3) The tinme, date, and place of the public hearing
where witten or oral testinony may be submitted
and heard.

(b) The notice shall be published once each week for

t hree successive weeks in a newspaper of statew de circul ation
and the | ast publication shall be not |ess than ten days nor
nmore than thirty days before the date set for the hearing.
Publication of the notice of public hearing shall be
considered as sufficient notice to all | andowners and water
users who might be affected by the proposed designation

[Eff. MAY 27, 1988] (Auth: HRS 8174C-8) (Inp: HRS
88174C-5, 174C 42)

813-171-6 Investigations required. (a) Before any
proposed water managenent area is designated by the
commi ssi on, the chairperson may conduct, cooperate with the
appropriate federal or county water agencies to conduct or
adm ni ster contracts to conduct, any scientific investigation
or study deened necessary for the conm ssion to nmake a
deci si on whether to designate a water nanagenment area.

(b) The chairperson fromtime to tinme nmay also require
reports fromwater users detailing the anount of water being
wi t hdrawn and the manner and extent of the beneficial use
The reports shall be nade on forns furnished by the
commission. [Eff. MAY 27, 1988] (Auth: HRS 8§174C-8) (I np:
HRS 88174C- 5, 174C-43)

813-171-7 Gound water criteria for designation. In
designating an area for ground water use regul ation, the
comm ssion shall consider the foll ow ng:

(1) Whet her an increase in water use or authorized
pl anned use may cause the maxi mumrate of
wi t hdrawal fromthe ground water source to reach
ni nety percent of the sustainable yield of the
proposed wat er managenent area;

(2) That the rates, times, spatial patterns, or depths
of existing withdrawals of ground water are
endangering the stability or optinum devel opnent of
t he ground water body due to upconing or
encroachnment of salt water;
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(3) That the chloride contents of existing wells are
increasing to |l evels which materially reduce the
val ue of their existing uses;

(4) Whet her excessive preventable waste of water is
occurring;

(5) There is an actual or threatened water quality
degradati on as deternined by the departnent of
heal t h;

(6) Serious disputes respecting the use of ground water
resources are occurring;

(7) Whet her regul ation is necessary to preserve the
di m ni shing ground water supply for future needs,
as evidenced by excessively declining ground water
| evel s; or

(8) Whet her wat er devel opnent projects that have
received any federal, state, or county approval may
result, in the opinion of the conm ssion, in one of
t he above conditions.

Not wi t hst andi ng an i nm nent designation of a water
managenent area conditioned on a rise in the rate of ground
water withdrawal to a |l evel of ninety percent of the area's
sust ai nabl e yield, the comm ssion, when such | evel reaches the
ei ghty percent |evel of the sustainable yield, may invite the
participation of water users in the affected area to an
i nformational hearing for the purposes of assessing the ground
water situation and devising mtigative nmeasures. [Eff. MAY
27, 1988] (Auth: HRS 8174C-8) (Inp: HRS 88174C- 5, 174C 44)

813-171-8 Surface water criteria for designation. In
designating an area for surface water use regulation, the
commi ssion shall consider the follow ng:
(1) Whet her regul ation is necessary to preserve the
di m ni shing surface water supply for future needs,
as evidenced by excessively declining surface water
| evels, not related to rainfall variations, or
i ncreasing or proposed diversions of surface waters
to levels which may detrinentally affect existing
i nstream uses or prior existing off stream uses;

(2) Whet her additions to or the diversions of stream
waters are reducing the capacity of the streamto
assinmlate pollutants to an extent which adversely
affects public health or existing instream uses; or

(3) Whet her serious disputes respecting the use of

surface water resources are occurring.
[Eff. MAY 27, 1988] (Auth: HRS 8174C-8) (Inp: HRS
88174C-5, 174C- 45)
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813-171-9 Findings of fact; decision of comn ssion.
After public hearing and any investigations deened necessary
have been conpl eted, the chairperson, after consultation with
t he appropriate county council and county water board, shal
make a recommendation to the conmi ssion for decision. [If the
commi ssi on decides to designate a water managenent area, it
shal |l cause a notice of its decision to be published in a
newspaper of general circulation in the appropriate county and
when so published its decision shall be final unless
judicially appealed in the appropriate court. [Eff. MY 27,
1988] (Auth: HRS 8174C-8) (Inp: HRS 88174C 5, 174C 12,
174C 46)

813-171-10 Mbodifying and resci ndi ng desi gnated ar eas.
The nodification of the boundaries or the rescindi ng of
exi sting water nmanagenent areas by the conmi ssion nmay be
initiated by the chairperson or by a petition to the
comm ssion by any person with proper standing. The procedure
for nodi fying the boundaries of an existing water nmanagenent
area or for rescinding an existing water nmanagenent area shal
be as provided in subchapter 2 for the designation of a water
managenent area. [Eff. MAY 27, 1988] (Auth: HRS 8§174C- 8)
(I'mp:  HRS 88174C-5, 174C-47)

Subchapter 3

Water Use Pernits

813-171-11 Pernmits required. (a) No person shall nake
any wthdrawal, diversion, inmpoundnent, or consunptive use of
wat er in any designated water nanagenent area wi thout first
obtaining a permt fromthe comm ssion. However, no permt
shall be required for donestic consunption of water by
i ndi vidual users, and no permt shall be required for the use
of a catchnent systemto gather water

(b) Inits regulation of water resources in designated
wat er managenent areas, the conm ssion shall delegate to the
county boards of water supply the authority to allocate the
use of water for rmunicipal purposes, subject to the limts of
wat er supply allocated to the county boards of water supply in
their role as water purveyors. [Eff. MAY 27, 1988] (Auth:
HRS 8174C-8) (Inp: HRS 88174C- 5, 174C 48)
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813-171-12 Application for new and exi sting water use
permts. (a) A person shall file an application with the
comm ssion to use water within a designated water nanagenent
area. No withdrawal, diversion, inpoundnent, or consunptive
use of water shall be made by the applicant until receipt of a
permt issued by the conm ssion, provided that, an existing
use in a newy designated water nanagenent area nmay be
continued until such tinme as the commi ssion has acted upon the
exi sting water use permt application.

(b) Each pernmit application shall be nmade on forns
furni shed by the conm ssion and shall contain the follow ng:

(1) The name and address of the applicant and

| andowner; provided that:

(A In the event the applicant is an associ ation,
organi zati on, partnership, trust,
corporation, or any other legal entity doing
business in Hawaii, the address of its
princi pal place of business shall be stated
in the application; and

(B) In the event a | essee, licensee, devel oper,
or any other person with a term nable
interest or estate in the land, which is the
wat er source of the permtted water, applies
for a water permt, the | andowner shall also
be stated as a joint applicant for the water
permt;

(2) The date of application;

(3) The wat er source of the water supply;

(4) The quantity and quality of water requested,

(5) The use of the water and any |imtations thereon;

(6) The | ocation of the use of water;

(7) The location of the well or point of diversion; and

(8) Such other relevant information that the

comm ssion may request fromtinme to tine.

(c) Each application for a pernit to use water shall be
acconpani ed by a non-refundable filing fee of $25.00 provided
t hat governmental agencies shall not be subject to the paynent
of any fees.

(d) The commission in its discretion may allow a person
to apply for several related withdrawals in the same
application for a water use permt. [Eff. MAY 27, 1988]

(Auth: HRS 8174C-8) (Inmp: HRS 88174C- 5, 174C-50, 174C 51)

813-171-13 Conditions for a water use permt. (a) To
obtain a permt pursuant to this part, the applicant shal
establish that the proposed use of water
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(1) Can be accommpdated with the avail abl e water
sour ce;

(2) I s a reasonabl e-beneficial use as defined in
section 13-171-2;

(3) WIIl not interfere with any existing | egal use of

wat er ;

(4) I's consistent with the public interest;

(5) Is consistent with state and county general plans
and | and use designations; and

(6) I's consistent with county | and use plans and
policies.

(b) Wthin sixty days after receipt of a notice of a

permt application, the county shall informthe comrission if

t he proposed use is inconsistent with the county |and use
pl ans and policies.

(c) The common |law of the state to the contrary
notw t hstandi ng, the conm ssion shall allow the hol der of a
use pernmt to transport and use surface or ground water beyond
overlying land or outside the watershed fromwhich it is taken
if the conmission deternines that such transport and use are
consistent with the public interest and the general plans and
| and use policies of the state and counties.

(d) The commi ssion, by rule, nmay reserve water in such
| ocations and quantities and for such seasons of the year as
inits judgnent nay be necessary. Such reservations shall be
subject to periodic review and revision in the |ight of
changed conditions; provided that all presently existing |egal
uses of water shall be protected. [Eff. MAY 27, 1988]

(Auth: HRS 8174C- 8) (I'mp:  HRS 88174C-5, 174C 49)

813-171-14 Existing uses. (a) Al existing uses of
water in a designated water nanagenent area, except those
exenpted fromregulation by this chapter, may be conti nued
after July 1, 1987, only with a permt issued in accordance
with sections 13-171-12, 13-171-13, 13-171-15, and 13-171-17
t hrough 13-171-21.

(b) Whet her the existing use is a reasonabl e-benefi ci al
use and is allowabl e under the conmon | aw of the State shal
be determ ned by the conm ssion after a hearing; provided that
even if the commi ssion finds that the existing use is not
al | owabl e under the conmmon | aw of the state, such finding of
itself shall not constitute a bar to the granting of the
permt. The conmm ssion may make such a determination without a
hearing, if the quantity of water applied for does not exceed
25,000 gallons per month or if the quantity of water applied
for exceeds said anmount per nonth, but no objection to the
application is filed by any person having standing to file an
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objection. In determ ning whether an applicati on does not
exceed the anmount per nonth set forth in this section, the
comm ssion shall consider an average of water use over the
three-nonth period i mediately preceding the filing of the
appl i cati on.

(c) Two or nore existing uses of water are deened to be
conmpeti ng when they draw water fromthe sane hydrol ogically
control |l able area and the aggregate quantity of water consuned
by the users exceeds the appropriate sustainable yield or
instream fl ow standards established pursuant to |aw for the
area. |If applications are nade to continue existing uses
whi ch are conpeting and the uses otherw se neet the
requi rements of subchapter 3, the conmm ssion shall hold a
hearing to deternmine the quantity of water that nay be
consunmed and the conditions to be inposed on each existing
use. [Eff. MAY 27, 1988] (Auth: HRS 8174C-8) (Inp: HRS
88174C-5, 174C-50, 174C-71)

813-171-15 Late filing for existing uses. An
application for a pernit to continue an existing use nust be
made within a period of one year fromthe date of designation
Except for appurtenant rights, failure to apply within this
period creates a presunption of abandonnent of the use, and
the user, if the user desires to revive the use, nust apply
for a permt under section 13-171-12. |If the comm ssion
determnes that there is just cause for the failure to file,
it my allowa late filing. However, the comm ssion nmay not
allow a late filing nore than five years after the effective
date of these rules. The comm ssion shall send two notices,
one of which shall be by registered mail, to existing users to
file for an application for a permt to continue an existing
use. [Eff. MAY 27, 1988] (Auth: HRS §174C-8) (Inp: HRS
88174C-5, 174C-50, 174C-51)

813-171-16 Conpeting new water use pernit applications.
If two or nore applications which otherwi se conply with
section 13-171-13 are pending for a quantity of water that is
i nadequate for both or all, or which for any other reason are
in conflict, the comm ssion shall first, seek to allocate
water in such a manner as to accommodate both applications if
possi bl e; second, if mutual sharing is not possible, then the
comm ssion shall approve that application which best serves
the public interest. [Eff. MAY 27, 1988] (Auth: HRS
8174C-8) (Inmp: HRS 88174C- 5, 174C- 54)

171-11



8§13-171-17 Public notice. (a) Upon receipt of the
application, the comr ssion shall cause a notice thereof to be
publi shed in a newspaper having general circulation within the
affected area. The notice shall be published at |east once a
week for two consecutive weeks. In addition, the conm ssion
shal |l cause a copy of such notice to be sent to any person who
has filed a witten request for notification of any pending
applications affecting a particul ar designated area and to the
mayor and the water board of the affected county. This
notification shall be sent by regular nmail before the date of
| ast publication. The conmission shall also make available to
the public, upon request, a nonthly bulletin of all pending
appl i cati ons.

(b) The notice and the nonthly bulletin shall contain
the name and address of the applicant; the date of filing; the
date set for a hearing, if any; the source of the water
supply; the quantity of water applied for; the use to be nade
of the water and any limtations thereon; the place of the
use; and the location of the well point or diversion.

(c) The notice shall state that witten objections to
t he proposed pernmit may be filed with the comr ssion by a
specified date. The tinme limts within which objections nust
be filed are set forth in section 13-171-18. The conm ssi on,
at its discretion, may request further information fromeither
appl i cant or objectors, and a reasonable tine shall be all owed
for such responses. Each applicant shall be notified by the
conmmi ssion of the objections filed to an application. [Eff.
MAY 27, 1988] (Auth: HRS 8174C-8) (Ilnp: HRS 88174C-5,
174C- 52)

8§13-171-18 (bjection to proposed water use pernmit. (a)
Wthin ten working days after the last public notice of the
pending permt application, a party may file with the
comm ssion, witten objections to the proposed pernmit and a
brief in support of such objections. Such party shall serve
copi es of the objections and brief upon the applicant.

(b) The witten objection shall:

(1) Set forth questions of procedure, fact, |aw or

policy, to which objections are taken; and

(2) State all grounds for objections to the proposed

permt. The grounds not cited or specifically
urged are waived.

(c) Wthin ten working days after the filing of an
obj ection with the commi ssion, any other party may file with
the commi ssion a brief in support of the proposed permt.

Such party shall serve copies of the brief in support upon the
obj ecting party.
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(d) The support brief shall
(1) Answer specifically the points of procedure, fact,
| aw or policy to which objections were taken; and
(2) State the facts and reasons why the permit should
be approved
[Eff. MAY 27, 1988] (Auth: HRS 8174C-8) (Inp: HRS
88174C-5, 174C 52)

8§13-171-19 Evaluation period. (a) In the event no
statenent of objections is filed, the comm ssion may proceed
to approve or reject the permt application.

(b) Upon the filing of any objections and briefs
together with the briefs in support, the conm ssion nmay render
its decision or request further information fromeither the
applicant or the objector before rendering its decision.

(c) An application shall be acted upon by the
comm ssion within ninety cal endar days of an application not
requiring a hearing, or within one hundred ei ghty cal endar
days of an application requiring a hearing. The tinme periods
prescribed in this subsection shall not be deened to run for
any period in which an application is not conmplete in al
mat eri al respects in the judgnment of the comm ssion.

(d) A permt user of water in an existing water
managenent area, with a continuous reduced water usage, shal
be given priority to reobtain its permtted | evel of water
usage over any other application; provided that the use
remai ns the same and is reasonabl e and beneficial and water is
avai |l abl e.

(e) In acting upon any application, the comm ssion need
consi der only those objections filed by a person who has sone
property interest in any land within the hydrologic unit from
whi ch the water sought by the applicant is to be drawn or who
will be directly and i medi ately affected by the water use
proposed in the application. The comm ssion shall adopt rules
governing the filing of objections and the persons having
standing to file objections. [Eff. MAY 27, 1988] (Auth: HRS
§174C-8) (Imp: HRS 8§8174C- 5, 174C-50, 174C- 52, 174C-53)

813-171-20 Water use pernit issuance. (a) After a
notice of permt application for an existing use has been
publ i shed as provided in section 13-171-17, the comm ssion
shall issue an interimpermt for the continuation of an
existing use in effect on July 1, 1987, if the criteria set
forth in section 13-171-14 are net and the existing use is
reasonabl e and beneficial .
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(b) The commi ssion shall also issue an interimpermt
for an estimated, initial allocation of water if the quantity
of water consunmed under the existing use is not imediately
verifiable, but the existing use otherw se neets the
conditions of this chapter for an interimpernmt or pernanent
permt. An interimpernmt is valid for such tinme period
specified therein. The conmi ssion nmay i ssue successive
interimpermts of limted duration. Interimpermts are
subj ect to revocation under section 13-171-24. \Wenever
interimpermts are to be issued, the tinme periods specified
in section 13-171-19 apply to the issuance or noni ssuance of
interimpermts.

(c) A permanent permt to continue an existing use
shall be issued by the commi ssion for a quantity of water not
exceedi ng that quantity being consunmed under the existing use
interimpermt. The quantity being consuned shall be
determ ned and verified by the best avail abl e means not unduly
burdensonme on the applicant, as deternined by the comm ssion.

(d) The commi ssion may prescribe the installation of
nmet eri ng or gaugi ng devices, and, if so prescribed, such
nmet eri ng or gaugi ng devices shall be in place and operational
for at | east one year before a determ nation is nmade as to the
guantity of water being consuned in an existing use and
whet her a permanent permt is issued.

(e) The commi ssion shall condition permts under this
chapter in such a manner as to protect instreamflows and
mai ntai n sustai nabl e yields of ground water established under
the Hawaii Water Plan. [Eff. MAY 27, 1988] (Auth: HRS
§174C-8) (Imp: HRS 8§8174C-5, 174C-50, 174C- 53, 174C-71)

813-171-21 Duration of water use pernit. (a) An
interimpermt is valid for such tinme period as prescribed by
the comm ssion and as specified on the permt therein. |[|f an
interimpermt is issued pending verification of the actua
guantity of water being consuned under the existing use, a
final determnation of that quantity shall be made within five
years of the filing of the application to continue the
existing use. In the final determ nation, the comm ssion nay
i ncrease or reduce the anmount initially granted the pernittee.

(b) Each permanent permt for water use in a designated
wat er managenent area shall be valid until the designation of
t he wat er nmanagenent area is rescinded, unless revoked as
provided in section 13-171-24, or nodified as provided in
section 13-171-23. [Eff. MAY 27, 1988] (Auth: HRS 8174C-8)
(I'mp:  HRS 88174C-5, 174C-50, 174C- 55)
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813-171-22 Review of water use permt. (a) The
commi ssion shall retain and continue to have jurisdiction for
t he purpose of review ng and nodifying every permt as may be
necessary in fulfillment of its duties and obligations under
t hi s code.

(b) At | east once every twenty years, the comm ssion
shal |l conduct a conprehensive study of all pernmits issued
under this chapter to determ ne whether the conditions on such
permts are being conplied with. The comm ssion shall prepare
a formal report to the legislature which shall be available to
the public. [Eff. MAY 27, 1988] (Auth: HRS 8174C-8) (I np:
HRS 88174C-5, 174C-56)

813-171-23 Modification of water use permt. (a) A
permttee may seek nodification of any termof a permt. A
permttee who seeks to change the use of water subject to the
permt, whether or not such change in use is of a naterial
nature, or to change the place of use of the water or to use a
greater quantity of water than allowed under the permt or to
make any change in respect to the water which nay have a
materi al effect upon any person or upon the water resources,
shal | make application for such nodification pursuant to
section 13-171-12. Modification of one aspect or condition of
a permt nmay be conditioned on the permttee's acceptance of
changes in other aspects of the permt.

(b) Al permit nodification applications shall be
treated as initial permt applications and be subject to
sections 13-171-12 to 13-171-22; except that if the proposed
nodi fi cation involves an increase in the quantity of water not
exceedi ng an average anount per nmonth as set forth in section
13-171-14, the comrission, at its discretion, nmay approve the
proposed nodification without a hearing provided that the
permttee establishes that:

(1) A change in conditions has resulted in the water

al | oned under the pernit becom ng inadequate for
the permttee's needs; or

(2) The proposed nodification would result in a nore

efficient utilization of water than is possible
under the existing permt.

(c) County agencies are exenpt fromthe requirenents of
this section except where the nodification involves a change
in the quantity of water to be used or where the new use woul d
adversely affect the quality of the water or quantity of use
of another permttee. [Eff. MAY 27, 1988] (Auth: HRS
8174C-8) (Imp: HRS 88174C- 5, 174C-57)
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813-171-24 Revocation of water use permt. After a

hearing, the comn ssion may suspend or revoke a permt for:

(1) Any materially false statement in the application
for the water use pernit, a nodification of a
permt term or any nmaterially false statenment in
any report or statenment of fact required of the
user pursuant to this part.

(2) Any willful violation of any condition of the
permt.

(3) Any viol ation of any provision of this chapter.

(4) Partial or total nonuse, for reasons other than
conservation, of the water allowed by the permt
for a period of four continuous years or nore. The
commi ssion nmay permanently revoke the pernit as to
the anount of water not in use unless the user can
prove that the user's nonuse was due to extrene
hardshi p caused by factors beyond the user's
control. The conmission and the pernmittee nay
enter into a witten agreenent that, for reasons
satisfactory to the conmm ssion, any period of
nonuse may not apply towards the four-year
revocation period. Any period of nonuse which is
caused by a declaration of water shortage pursuant
to section 13-171-44 shall not apply towards the
four-year period of forfeiture. The conmm ssion may
cancel a permt, permanently and in whole, with the
witten consent of the pernittee.

[Eff. MAY 27, 1988] (Auth: HRS 8174C-8) (Inp: HRS 88174C 5,
174C- 58)

813-171-25 Transfer of water use permt. A pernit my
be transferred in whole or in part fromthe permttee to
anot her if:

(1) The conditions of use of the permt including, but
not limted to place, quantity, and purpose of the
use remain the same; and

(2) The commission is informed of the transfer within
ni nety days.

Failure to informthe of the transfer invalidates the
transfer and constitutes a ground for revocation of the
permt. A transfer which involves a change in any condition
of the permt, including a change in use covered in section
13-171-22, is also invalid; and constitutes a ground for
revocation. [Eff. MAY 27, 1988] (Auth: HRS §174C-8) (I np:
HRS 8§8174C- 5, 174C-59)
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813-171-26 Contested cases. Chapter 91, HRS shall apply
except where it conflicts with this chapter. 1In such a case,
this chapter shall apply. Any other lawto the contrary
not wi t hst andi ng, including chapter 91, HRS, any contested case
hearing under this section shall be appeal ed upon the record
directly to the suprene court for final decision. [Eff. MAY
27, 1988] (Auth: HRS 8174C-8) (lnmp: HRS 88174C-5, 174C 12,
174C 60)

813-171-27 Appurtenant rights. Appurtenant rights are
preserved. Nothing in this part shall be construed to deny
the exercise of an appurtenant right by the hol der thereof at
any tine. A pernmt for water use based on an existing
appurtenant right shall be issued upon application. Such
permt shall be subject to sections 13-168-5, 13-168-6,
13-171-12, 13-171-24, 13-171-25, 13- 171-26, and subchapters 4
and 5 of this chapter. [Eff. MAY 27, 1988] (Auth: HRS
8§174C-8) (Imp: HRS 8§8174C- 5, 174C-63)

Subchapter 4

Decl arati on of Water Shortage

813-171-40 Principles of water shortage declaration.
(a) The conmi ssion shall fornmulate a plan for inplenmentation
during periods of water shortage. As a part of the plan, the
comm ssion shall adopt a reasonable system of permt
classification according to source of water supply, nethod of
extraction or diversion, use of water, or a combination
t her eof .

(b) The commi ssion may declare that a water shortage
exists within all or part of an area when insufficient water
is available to neet the requirenents of the permt system or
when conditions are such as to require a tenporary reduction
in total water use within the area to protect water resources
fromserious harm [Eff. MAY 27, 1988] (Auth: HRS 8174C 8)
(I'mp:  HRS 88174C-5, 174C-62)

813-171-41 Citeria for water shortage declaration. A
wat er shortage declaration shall be rmade by the commi ssion
within all or part of a water nanagenent area which the
comm ssion has found and publicly declared that it is
necessary to regulate the uses of water because in its opinion
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t hat usage has caused or nmay cause within the foreseeabl e
future:
(1) Wthdrawal s that exceed the recharge;
(2) Declining water |evels or heads;
(3) Deterioration in the quality of water due to
i ncreasing chloride content;
(4) Excessive waste of water which can be prevented; or
(5) A situation in which any further water devel oprment
woul d endanger the ground water aquifer or the
exi sting sources of supply.
[Eff. MAY 27, 1988] (Auth: HRS 8174C-8) (Inp: HRS 8§8174C 5,
174C- 62)

813-171-42 Permt classification. (a) The comm ssion
shall forrmulate a plan for inplenentation during periods of
wat er shortage. As a part of the plan, the conmm ssion shal
adopt a reasonabl e system of pernmit classification according
to source of water supply, nmethod of extraction or diversion,
use of water, or a conbi nation thereof.

(b) In accordance with this chapter, the conm ssion may
i mpose such restrictions on one or nore classes of permts as
may be necessary to protect the water resources of the area
fromserious harmand to restore themto their previous
condi tion

(c) Al permttees, unless exenpted by the conmm ssion,
shall submit a water shortage plan outlining howit wll
reduce its owmn water use in case of a shortage. Every water
shortage plan shall be subject to approval or nodification by
the commission. [Eff. MAY 27, 1988] (Auth: HRS 8174C- 8)
(I'mp:  HRS 88174C-5, 174C-62)

813-171-43 Notice. (a) Wen a water shortage is
decl ared, the conmm ssion shall cause a notice thereof to be
published in a prom nent place in a newspaper of genera
circulation throughout the area. The notice shall be
publ i shed each day for the first week of the shortage and once
a week thereafter until the declaration is rescinded.
Publ i cati on of such notice shall serve as notice to all water
users in the area of the condition of water shortage.

(b) The comm ssion shall cause each permittee in the area
to be notified by regular mail of any change in the conditions
of the permttee's permt, any suspension thereof, or of any
other restriction on the use of water for the duration of the
wat er short age. [Eff. MAY 17, 1988] (Auth: HRS 8174C- 8)
(I'mp:  HRS 88174C-5, 174C-62)
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813-171-44 Duration of water shortage declaration. A
decl aration of water shortage and any neasure adopted pursuant
thereto nmay be rescinded by the conm ssion when conditions no
| onger require a tenmporary reduction in total water use within
a designated water managenment area. [Eff. MAY 27, 1988]

(Auth: HRS 8174C-8) (Inp: HRS 88174C-5, 174C 62)

Subchapter 5

Decl arati on of Water Emergency

813-171-50 Decision by commission. |f an emergency
condition arises due to a water shortage within any area,
whet her within or outside of a water managenent area, and if
the commission finds that the restrictions inposed under
section 13-171-42 are not sufficient to protect the public
heal th, safety, or welfare, or the health of animals, fish, or
aquatic life, or a public water supply, or recreational
muni ci pal, agricultural, or other reasonabl e uses, the
comm ssion may issue orders reciting the existence of such an
energency and requiring that such actions as the comi ssion
deens necessary to neet the energency be taken, including but
not limted to apportioning, rotating, linmting, or
prohibiting the use of the water resources of the area. [Eff.
MAY 27, 1988] (Auth: HRS 8174C-8) (Inp: HRS 88174C- 5,
174C-62)

813-171-51 Notice. (a) Wen a water emergency is
decl ared, the conm ssion shall publish notice thereof in a
newspaper of general circulation throughout the area. The
noti ce shall be published each day for the first week of the
energency and once a week thereafter until the emergency is
resci nded.

(b) The commi ssion shall cause each regi stered user of
water and permittee in the area to be notified by regular mail
of any change to a registered water use or condition of a
permttee's permt. The notice shall describe such actions as
t he comm ssion deens necessary to nmeet the energency,
including but not limted to apportioning, rotating, limting,
or prohibiting the use of the water resource in the area.
[Eff. MAY 27, 1988] (Auth: HRS 8174C-8) (Inp: HRS 8§8174C 5,
174C- 62)
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813-171-52 Disposition of challenge to declaration. Any
party to whom an energency order is directed rmay chal |l enge
such an order but shall imediately conply with the order,
pendi ng disposition of the party's challenge. The conmi ssion
shal |l give precedence to a hearing on such chall enge over all
other pending matters. [Eff. MAY 27, 1988] (Auth: HRS
§174C-8) (Inmp: HRS 8§8174C- 5, 174C-62)

813-171-53 Duration of water energency. A declaration
of water energency and any neasure ordered pursuant thereto
may be rescinded by the comm ssion when conditions no |onger
require a tenporary reduction in total water use within the
energency area. [Eff. MAY 27, 1988] (Auth: HRS 8174C 8)
(I'mp:  HRS 88174C-5, 174C-62)
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DEPARTMENT OF LAND AND NATURAL RESOURCES

Chapter 13-171, Hawaii Administrative Rules, on the
Summary page dated April 20, 1988 was adopted on April 20,
1988; followi ng public hearings held on Cahu on March 22,

1988; on Maui on March 17, 1988; on Ml okai on March 21, 1988;

on Kauai on March 23, 1988; and on Hawaii on March 15, 16,
1988; after public notice was given in the Honolulu Star
Bul l etin, Hawaii Tribune Herald, Maui News and the Garden
I sl and on February 24, 1988 and March 8, 1988.

The adoption of chapter 13-171 shall take effect ten days

after filing with the Ofice of the Lieuttjﬁ/ernor.

/W LLI AM W PATY, i rperson
Conmi ssi on on Watef Resource
Management
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JOHN WAl F|EE, Gover nor
State of Hawaii
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